No one wins
when disputes reach arbitration

ehitration, like litigation, is an

unpleasant experience for the par-

ties involved. In most cases, rea-

sonable people making reasonable
compromises can settle disputes before
arbitration is necessary.

An arbitration hearing 1 witnessed
recently was no exception to this rule. The
case, which involved an alleged roofing
problem, could have been avoided and
both the owner and the contractor would
have come out ahead. Unfortunately, the
parties couldn’t come to an agreement and
the issne had w be settled by a panel of
three arbitrators, If there is a lesson to be
learned from this event, it is that communi-
cation between the owner and contractor
is vital if arbitration or litigation is to be
avoided.

The case that finally reached the arbitra-
tion srage began in 1983, when the owner
decided one of its buildings required a new
roof. The owner’s first step was to retain a
consulting firm, which prepared contract
documents that clearly and precisely speci-
fied the work ta be done, the materials nec-
essary and the application procedures from
the award of the bid to the job’s comple-
tion. The document defined 36 work items
covering quality control, surface prepara-
tion, operational procedures, underlay-
ment components, insulation, membrane
components, sheet metal work, roof test
sampling and special treatments,

The project, as described by the docu-
ments, consisted of removing the two roofs
that were on the building down to the light-
weight concrete deck. The recover system
the documenits specified consisted of a two-
ply asphalt/organic vapor rctarder over
which a layer of fiber glass insulation was
mechanically fastened. A slag-surfaced,
four-ply, coal tar bitumen membrane was 1o
be applied over the insulation,

The documents also directed the con-
tractor to appoint a quality controller, who
would perform the duties outlined in the
contract’s quality assurance clause. Among
the duties listed was the taking of roof sam-
ples to be analyzed in a laboratory desig-
nated by the owner. According to the
document, an evaluation of the entire roof

would be based to a large extent on the
resulis of these roof sample tests.

The contractor who submitted the suc-
cessful bid for this job had been in business
more than 25 years and was an NRCA con-
tractor member as well as a member of one
of NRCA's affiliates. The roofing firm had
done several successful jobs for the owner
in the past. In preparation for the project,
the owner and contractor chose a well-
known manufacturer as the material sup-
plier and selected one of the manufact-
urer’s published specifications for the
membrane system to be installed. This
specification became part of the contract
documents’ requirements.

The worker appointed by the contractor
to serve as guality controller for the job
was the project’s foreman, a man with
more than 20 years’ experience. He had
worked as foreman and quality controller
on five previous jobs for the same owner.
In his dual role as foreman and quality con-
roller, the worker attended construction
conferences, reviewed specifications,
drawings and application requirements,
and supervised the application process,
according 1o his testimony at the arbitra-
tion hearing.
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Conflicting reports halt work

The owner assigned its own inspector on
the job as well, although it was reported that
this inspector visited the jobsite infrequently
as the project progressed. In spite of his lim-
ited number of visits, he noted several con-
tractual breeches, including unlabeled mate-
rials, failure to complete work started that
day, exposed felts, failure toapply chalk lines
to designate ply lines and other deficiencies
in application technigues as defined in the
contract documents.

The contractor’s foreman/quality con-
troller disagreed with these reports and
assured the owner that quality materials
were being applied in accordance with
local roofing practices. The owner’s repre-
sentative continued to report jobsite prob-
lems, however. Finally, the situation
deteriorated to the point where the owner
ordered the contractor to halt operations.

With the work at a standstill, the owner
called in the consulting firm that prepared
the contract documents to ¢xamine the
roof and provide advice. The decision was
made to remove seven test cut samples.
These were taken from roof areas select-
ed by the consultant and analyzed by the
owner’s designated laboratory, which hap-
pened to be operated by the same consult-
ing firm. The test results would determine
the owner's next course of action.

After a 15-day wait, the test results were
delivered to the owner. On the basis of
these results the consultant and owner
judged that the work was not in conform-
ance with contract documents, and the
contractor was otdered to remove and
replace the roof.
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The contractor, on the other hand,
believed the job was satisfactory and
would perform adequately for the
intended service life. He was willing to
back his belief with an extended roof war-
ranty, but this failed to sway the owner,
who continued to insist on a complete roof
replacement. The contractor refused to
perform the work and was dismissed from
the job. Subsequently, the project was
awarded to two other contractors who
completed the roof.

Contractor tums to arbitration

After he was removed from the project,
the contractor sought compensation for
the work he had already completed. The
owner failed to respond. Consequently, the
contractor turned to the legal system for
relief. The attorneys representing both par-
ties agreed to settle the dispute through
arbitration.

With arbitration pending, the owner
retained a second consultant who exam-
ined the roof and took several test samples.
They were analyzed by ASTM Method D-
3617 as modified by the consultant. The
second consultant’s report was submitted
as the test results and subsequently intro-
duced by the owner as evidence at the
hearings.

‘The actual hearings, which lasted about
seven days, took place in the spring of
1986, two years after the contractor was
distnissed. Hearing the testimony was a
panel comprised of an attorney, an archi-
tect and an engineer. In my opinion, the
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arbitrators were experienced, distin-
guished, modest, perceptive, firm, fair and
in command.

The contractor and ownecr called several
witnesses to support their claims. The
owner's key witnesses were its employees,
its on-the-job inspector and its primary and
secondary consultants. Testifying for the
contractor were the firm's president, the
foreman/quality centroller and myself, act-
ing as a technical consultant to the contrac-
tor’s attorney and as an expert witness for
the contractor.

Also introduced as evidence were the
contract documents, the manufacturer’'s
specifications, detailed drawings, samples
of materials’ used, photographs and a
screening of a videotape showing the com-
plete installation of a similar roof system.
In addition, the arbitrators took the oppor-
tunity to visit the jobsite and examine the
roof in question, which was more than two
years old at the time of this inspection.

The reports of the test sample analysis by
the owners' two consultants were also
introduced. Although several issues (some
relevant and some not) arose during the
hearings, the test sample results played a
major part in the panel’s decision.

Compliance questioned

The primary question the two sides
debated at the hearings was whether or not
the contractor complied with the require-
ments of both the contract documents and
the manufacturer’s specifications. Another
related point of contention was the validity
of the test sample results, and how it was
affected by the sampling techniques, meth-
ods of analysis, biases and interpretations
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involved. Itappeared tomeasIlistened tothe
debate that the gquestion of the roof's present
and future performance was secondary.

The contractor argued against the valid-
ity of the test samples, claiming that the
techniques used to obtain the samples were
inadequate. He stated his belief that the
seven l-foot-square samples taken were
not representative of the large roof area
involved, and he asserted that the selection
of the roof areas to be tested was biased
because the samples were selected by the
owner’s consultant and sent to the consuit-
ant’s lab for analysis. The owner responded
to these charges by saying that it was the
owner’s prerogative to sample and test as
stated in the contract document.

The contractor also challenged the
method used to analyze the samples, claim-
ing that there are no consensus procedures
to evaluate lew roof applications by labo-
ratory test sample analysis. It was also
pointed out to the panel that even if a
method similar to ASTM Standard Method
D-2826 “Sampling and Analysis of Built-Up
Roofs" was used, the laboratory analysis
may not have produced valid and repeat-
able results. The shortcomings of test
method D-2829, which explicitly statcs
that it is not to be used for new construc-
tion inspection, make it unsuitable for set-
tling disputes, it was stated. One
shortcoming cited was the fact that the pre-
cision of the individual test procedures
contained in the standard bas not been
established. Another deficiency men-
tioned was the technical literature’s lack of
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